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IN THE CHANCERY COURT FOR KNOX COUNTY,TENNESSEE

STATE OF TENNESSEE, ex reI 

DARRELL L. TIPTON, MICHAEL 

E. ROSS, and DALE M. ROSS,



Plaintiffs,

Vs.







No. 152487-2

THE CITY OF KNOXVILLE,



Defendant.

MEMORANDUM OPINION


This action in the nature of quo warranto is brought pursuant to T.C.A. §6-51-103

challenging an ordinance of the City of Knoxville to annex plaintiffs' property. The case was

tried on September 18, 19, 22, and 23, 2003, and at the close of argument the Court invited

counsel to submit briefs concerning T.C.A. §6-58-111. The final briefs were received on

November 12,2003. Supplemental briefs were submitted January 28 and January 29, 2004.


The territory, which is the subject of the annexation ordinance at issue, consists of one

commercial lot with one commercial building housing a retail establishment known as "The

Disc Exchange". The property sets adjacent to Kingston Pike, a main thoroughfare, running

in a general east-west direction through Knoxville and Knox County.


The City of Knoxville has on two previous occasions passed ordinances purporting to

annex plaintiffs' property. Plaintiffs' timely filed quo warranto proceedings in the Chancery

Court and in both instances the City of Knoxville rescinded the annexation ordinances and the

quo warranto actions were dismissed for mootness.


The subject ordinance was enacted in October 2001 subsequent to the enactment of the

Comprehensive Growth Plan, Tenn. Code Ann. §6-58-101, et. seq. It was stipulated that this

property is situated within the urban growth boundaries of the City of Knoxville. Proof

further established that all of the property surrounding plaintiffs' property has been annexed

and is part of the City of Knoxville.


A quo warranto action to challenge an annexation is governed by Tenn. Code Ann.

§6-58-111. That statute provides that a municipality may, within its approved urban growth

boundaries, use any of the methods in Chapter 51 of Title 6 to annex territory. Tenn. Code

Ann. §6-58-111 (a) provides that if a quo warranto action is filed to challenge the annexation,

the party filing the action has the burden of proving that:


(1) An annexation ordinance is unreasonable for the overall well being of the




communities involved; or

              (2) The health, safety, and welfare of the citizens and property owners of the




municipality and territory will not be materially retarded in the absence of




such annexation.


At the trial plaintiffs announced their intent to prove, pursuant to Tenn. Code Ann. §6

58-111(a)(2) that the health, safety and welfare of the citizens and property owners of the

municipality and territory would not be materially retarded in the absence of annexation.

Plaintiffs indicated that they did not intend to offer any proof that the annexation ordinance

was unreasonable for the overall well being of the communities involved.


Plaintiffs produced numerous witnesses to show that plaintiffs were already receiving

most, if not all, of the services the City of Knoxville might offer in its plan of services.

Additionally, plaintiffs proved, mostly through department heads of the various city

departments, that the health, safety, and welfare of neither the City of Knoxville nor the

particular parcel involved would be materially retarded in the absence of annexation. The

City, on the other hand, offered proof from numerous witnesses that it would be reasonable

that this property surrounded by the City of Knoxville should be annexed.


Pursuant to Tenn. Code Ann. §6-58-111 (a) the burden, of course, is upon plaintiffs to

prove that the annexation is unreasonable or that the health, safety and welfare of the

municipality and the territory would be materially retarded in the absence of annexation. The

proof showed that this property has been surrounded by the City for over a decade. The proof

showed that most, if not all, of the services that the City of Knoxville could provide are 

already being provided either through Knoxville Utilities Board, Rural-Metro Fire 

Department, Knox County, or private services contracted by plaintiffs. The City put on proof 

to establish that in  some instances the services offered by the City might be better than those 

offered by the  County or those which could be contracted by the plaintiffs. Additionally, the 

City did  establish that in the case of dispatching fire or police protection to the property at 

issue or surrounding properties, it might be more convenient if this particular parcel were a 

part of the City.


Under the plain reading ofT.C.A. §6-58-111(a) plaintiffs must prevail if they have, by

a preponderance of the evidence, proved either (a) or (b). The Court is of the opinion that

plaintiffs have carried their burden in establishing that the health, safety, and welfare of the

citizens and property owners of the municipality and "territory" will not be materially retarded

in the absence of such annexation.


As previously stated, the Court invited counsel to submit post-trial briefs as to why the

legislature might have chosen the apparent alternative elements of proof established in

§111(a)(1) and (2).


In its post trial brief the City, for the first time, argued that subsections (1) and (2)

should be read in the conjunctive instead of in the disjunctive. In short, the City argued that

Tenn. Code Ann. §6-58-111 should be read to require that the burden of proof is upon the

plaintiff to prove both subsections (a)(I) and (2), despite the fact that subsection (1) ends with

an or instead of an and.


With its post trial brief the City submitted legislative history to support the City's

argument that the "or" was simply a mistake and that the "or" should have been "and". If the

City is correct then defendant would prevail inasmuch as there was no evidence presented by

plaintiffs to establish that the annexation ordinance is unreasonable for the overall well-being

of the communities involved. In fact, given the circumstances the Court is of the opinion that

proving such would be an almost insurmountable burden.


In Carson Creek Vacation Resorts v. the Dept. of Revenue, 865 S.W.2d 1 (Tenn. 1993)

the Supreme Court set forth many familiar rules of statutory construction:

The most basic rule of statutory construction is to ascertain and give effect to the intention and purpose of the legislature. Worrall v. Kroger Co., 545 S.W.2d 736 (Tenn. 1977). Legislative intent or purpose is to be ascertained primarily from the natural and ordinary meaning of the language used, without forced or settled construction that would limit or extend the meaning of the language. National Gas Distributors. Inc. v. State, 804 S.W.2d 66 (Tenn. 1991). Where the language contained within the four comers of a statute is plain, clear, and unambiguous and the enactment is within the legislative competency, "the duty of the courts is simple and obvious, mainly to say sic lex scripta and obey it". Miller v. Childress, 21 Penn. (2 HUM) 319 (1841).

If a statute is unambiguous, legislative intent is to be determined from the face of the

statute. Carson Creek Vacation Resorts, 865 S.W.2d at 2. When a statute is unambiguous

legislative intent can be ascertained from the face of the statute. James Cable Partners v.
Jamestown, 818 S.W.2d 338 (Tenn. App. 1991).  Also see Hamblen County Education 

Association v. Hamblen County Board of Education, 892 S.W.2d 428 (Tenn. Ct. App. 1994).


A statute is ambiguous if it is capable of conveying more than one meaning. In Re:
Conservatorship of Clayton, 914 S.W.2d 84 (Tenn. App. 1995). The language employed must

be construed in context with the entire statute without any forced or settled construction 

which  would extend or limit its meaning. Weaver v. Woods, 594 S.W.2d 693 (Tenn. 1980). 

We are to assume that the legislature used each word in the statute purposely and that the use 

of the words convey some intent and has a meaning and purpose. Locust v. State, 912 S.W.2d 

716 (Tenn. App. 1995). Where words of a statute are clear and plain and fully express the

legislature's intent, there is no room to resort to auxiliary rules of construction and we only

need to enforce the statute as written. Robinson v. University of Tennessee, 912 S.W.2d 746

(Tenn. App. 1995) and Clayton at 90. It is not for the Courts to alter or amend a statute or to

make it mean something other than that which it says. Town of Mt. Carmel v. City of

Kingsport, 217 Tenn. 298, 397 S.W.2d 379 (1965).


The Court finds no ambiguity in Tenn. Code Ann. §6-58-111 and sees no need to 

resort  to the legislative history to ascertain legislative intent. To do so would amount to this 

Court altering or amending the statute as it is plainly written and this Court is without 

authority to do so.


Furthermore, the Court notes, as did the Attorney General, in her brief in opposition to

plaintiffs' motion for summary judgment that this act has been codified at least five times since

its original passage1. Additionally, the legislature has seen fit to amend certain portions of

Chapter 58, for example see Sections 113 and 116.If indeed a mistake was made the

legislature has had ample opportunity to correct it and has chosen not to do so.


Numerous and drastic changes to the annexation and quo warranto procedures were

achieved by enactment of The Comprehensive Growth Plan, Tenn. Code Ann. §6-58-101 et

seq.    The legislature changed the burden of proof in a quo warranto action from the

municipality to the aggrieved property owner. The action was limited to a trial before the

courts sitting without benefit of a jury effectively rescinding the property owners previous

benefit of a jury trial. It is not for this Court to ascribe a legislative intent that is different from

the clear and unambiguous language of the statute.


Therefore, the Court holds that the party filing the action in a nature of a quo warranto

to challenge the annexation ordinance has the burden of proving either Tenn. Code Ann §6-58

111(a)(I) or (2). The Court further finds that by a preponderance of the evidence the plaintiffs .

have proven that the health, safety, and welfare of the citizens and property owners of the

municipality and "territory" will not be materially retarded in the absence of such annexation.


Accordingly, the Court finds that enactment of Ordinance Number 0-340-01 approved

on second reading on October 2, 2001, as an emergency measure is an exercise of power not

conferred by law and is invalid.

_____________________

1 See "Reply Brief of Attorney General to Plaintiffs' Brief of Law on Constitutional Issues".


Defendant may argue that the Court's interpretation and construction of Tenn. Code

Ann. §6-58-III(a) leads to an unreasonable result where this parcel is surrounded by the City

of Knoxville. The court is mindful that statutes are not to be construed so as to reach absurd

results. However, plaintiffs have argued and convincingly so that the so called "hole in the

donut" has not been created by the legislature nor by the statutory construction employed by

this court but rather by the annexing scheme the City chose to follow over the past decade

regarding this particular piece of property.


Plaintiffs have raised a number of other issues attacking the validity of the ordinance.

The Court does not find those arguments to be well taken nor supported by the facts.

Additionally, in light of the previous ruling these issues are moot.


Counsel for the plaintiffs is to prepare a judgment incorporating this memorandum

opinion. 
Costs are taxed to the defendant, City of Knoxville. 


Filed this 3rd day  of February, 2004.








_________________________
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